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STATE OF NORTH CAROLINA
COUNTY OF ONSLOW
DECLARATION OF COVENANTS

CONDITIONS AND RESTRICTIONS FOR
WINSTEAD PLACE, PHASE 1

THIS DECLARATION OF COVENANTS, CONDITIONS AND
RESTRICTIONS, made and effective as of the day of December, 2011
(the “Declaration), by MGA Properties, Inc., a North Carolina Corporation, whose
mailing address is 7324 Siemens Road, Wendell, NC 27591 hereinafter called
“Declarant”.

WITNESSETH:

WHEREAS, Declarant is the owner of the hereinafter described land in
Winstead Place, Phase 1, and desires to impose on the said Properties certain
covenants, conditions, restrictions, easements and agreements under a general
plan or scheme of improvement for the benefit of all Properties herein described
and the future owners thereof: and

WHEREAS, the Members of the Winstead Place, Phase | Owners
Association, Inc. shall be responsible for paying the Common Expenses of the
Winstead Place, Phase 1 Townhouses
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NOW, THEREFORE, Declarant hereby declares that the following
described real property located in Richlands, Onslow County, North Carolina,
and being a portion of Winstead Place, Phase 1, shall be held, transferred, sold
and conveyed subject to the following covenants, conditions, restrictions,
easements and agreements, which are for the purpose of protecting the value
and desirability of, and which shall run with the title to the Properties and be
binding on all parties having any right, title or interest in the following described
Properties or any part thereof, their heirs, successors and assigns, and shall
inure to the benefit of each owner thereof:

BEING all of that property as shown on plat entitled “Survey for Winstead
Place, Phase 1, Richlands Township, Onslow County, North Carolina” dated April
18, 2011, prepared by Aflantic Surveying, PA for MGA Properties, Inc., and
recorded in Map Book 63, Page 72, Slide 0-105, Onslow County Registry.
ARTICLE |
PART A

DEFINITIONS AND GENERAL REQUIREMENTS

Section 1. Definitions.  As used in this Article, the following words and terms
have the following definitions, unless the context in which they are used clearly
indicates otherwise (when any of these and other defined words or terms in this
Article have an initial capital letter, however, it is not required that their use have
initial capital letters in order to have the defined meaning). Some or all of the
following words and terms may have the same definitions in other portions of this
Declaration; if so, they are being repeated here of convenience; if not, as used in
this Article, they have the definitions contained in this Article. Words and terms
defined in other portions of this Declaration and not defined in this Article but
used in this Article have the definition defined for them in such other portions of
this Declaration, unless those definitions are superseded or modified as a result
of the conflict rules set forth in Section 3 of this Part A . With respect to words
and terms used herein, the singular shall include the plural, the plural shall
include the singular, and one gender shall include all:

(@)  “"Act’is defined as the North Carolina Planned Community Act, as
contained in Chapter 47F of the North Carolina General Statutes (or as contained
in any successor portion of the North Carolina General Statutes), as the same
exists from time to time. The Act is referred to herein from time to time as G.S.
47F, with the particular section number following the G.S.47F reference (for
example, G.S. 47F-1-101). Words and terms used in this Article that are defined
in the Act but not defined in the Code (for example, the term special Declarant
rights) have the definition contained in the Act.
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(b)  "Annexation Declaration” is defined as a document, by whatever
name denominated, that is recorded for the purposes of annexing Annexed
Property to this Declaration and causing such Annexed Property to be subject to
the scheme of covenants, charges, conditions and restrictions contained in this
Declaration and including any additional covenants, charges, conditions and
restrictions contained in the Annexation Declaration.

(c)  “"Annexed Property" is defined as all real property annexed or
subjected (those two terms being used interchangeably herein) to any part or all
of the terms of this Declaration following the initial recording of this Declaration in
the Registry.

(d) “Association” is defined as the nonprofit corporation organized and
operated under the laws of the State of North Carolina as the property Owners’
association for the Properties. Sub-Association (if applicable) is defined as a
nonprofit corporation organized and operated under the laws of the State of
North Carolina as the property Owners’ association for a portion of, but not all of,
the Properties. There may be one or more Sub-Associations (if applicable) with
respect to the Properties. An example of a Sub-Association is a property
Owners’ association for a townhouse development that is part of a cluster unit
development which has an Association that is, in fact, a Sub-Association, are
deemed corrected accordingly.

(e) "Board”is defined as the board of directors of the Association, and
is the Executive board as defined in the Act. The Board is responsible for the
management and administration of the Association as provided for in this
Declaration and in the Act.

] “City” or “Town of Richlands is defined as the Township of
Richlands, North Carolina, a North Carolina municipal corporation.

(@) “Code" is defined as the Richlands City Code of Ordinances as it
exists from time to time, and includes all duly adopted regulations, rules,
directives, and policies of the City pursuant to or in furtherance of the Code.

(h)  “Common Area” is defined as real property, together with any
improvements situated thereon, intended for the common use and benefit of
Owners and occupants of the Properties, however such real property is
described on a plat or document recorded in the Registry. Common Area may
be owned or leased by the Association or it may be owned by another Person
with the Association having a right or easement therein (for example, part or all of
a private storm water drainage easement located on either a Lot or real property
that is not part of the Properties and that serves more than one (1) Lot in the
Properties or a right of the Association to use a portion of a public street right-of-
way pursuant to an encroachment agreement with the City). Common Areas
include all of the following:
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(1)  any private street and private walkways in the Properties
(but excluding private walkways on and solely for the benefit
of an individual Lot);

(2)  Storm water Control Measures;

(3) any water or sewer utility line that serves more than one Lot

and which is located outside public street rights-of-way or outside

any City utility easement;

(4)  any site or facility designated a common area, common
property open space, open space common area, amenity area, or other
similar designation on any recorded plat or map of the Properties, or in
this Declaration;

(5)  any Code-required shared facility or Open Space for the
Properties, except for Open Space owned by the City;

(6) any public road right-of-way dedicated to the public on plats
and maps of the Properties recorded in the Registry but not accepted by
the applicable Governmental Entity shall not relieve the Declarant of the
obligation to take such action as is necessary to have it accepted. The
Association has the right to enforce this Declarant obligation, and the
Declarant shall be liable to the Association for all costs and expenses,
including court costs and reasonable attorney's fees, incurred by the
Association in connection with such unaccepted street improvements and
enforcement of its rights against Declarant hereunder; and

(7)  any object or improvement located on, under, in or over
public property or public right-of-way which object or improvement is
subject to an encroachment agreement with a Governmental Entity that is
recorded in the Registry, and may include: signs, landscaping, irrigation
facilities, drain pipes, decorative surfaces and brick pavers.

Common Area that is owned by or subject to being maintained by a
Sub-Association is Sub-Association Common Area, even if it is referred to
in this Declaration or in any recorded plat of the Properties as Common
Area instead of Sub-Association Common Area. Common Area, if any,
established by the Declarant or the Association for the benefit of fewer
than all of the Owners and occupants of the Properties is Limited Common
Area, and such Limited Common Area and the Owners and occupants of
the applicable portion of the Properties for whase benefit the Limited
Common Area exists are subject to the same Code provisions as those
applicable to Common Area. All references herein or in any recorded plat
of the Properties to Common Area that is, in fact, Limited Common Area, if
any, owned by or subject to being Maintained by a Sub-Association
Limited Common Area and the Owners and occupants of the applicable
portion of the Properties for whose benefit the Sub-Association Limited
Common Area exists are subject to the same Code provisions as those
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applicable to Sub-Association Common Area. All references herein or in
any recorded plat of the Properties to Limited Common Area or Sub-
Association Limited Common Area that is, in fact, Common Area or Sub-
Association Common Area, are deemed corrected accordingly.

(i) “Common Expense” is defined as all of the expenses incurred by
the Association in furtherance of its rights and responsibilities under the
Act, the Code, and the Governing Documents and including specifically,
but without limitation, all of the following: (Expenses for the Maintenance
of Limited Common Area are Limited Common Expenses, which is a
subcategory of Common Expense.)

(1) All sums lawfully assessed by the Association against its
Members;

(2) Expenses of the Common Area and administration,
inspection and Maintenance of the Common Area;

(3) Expenses classified as Common Expenses under the Act,
the Code, or under the provisions of the Declaration or other Governing
Documents;

(4)  Expenses for acquisition, Maintenance, repair, restoration,
replacement, use and operation of personal property owned or leased by
the Association for the benefit of the Members;

(5)  Premiums for property, liability or such other insurance
premiums as this Declaration or other Governing Documents may require
the Association to purchase;

(6) Ad valorem taxes and public assessment and charges
lawfully levied against any Commaon Area owned in fee simple by the
Association;

(7)  Fees or charges for utilities used in connection with the
Commeon Area;

(8)  Any unpaid Association assessment following the
foreclosure of a first mortgage or first deed of trust or an assessment lien;

(9)  Allocations to reserve funds;

(10) Payments owed to the City pursuant to any Storm water
Agreement, except for payments in such Storm water Agreement owed to
the City by the Declarant;

(11) Fees for services engaged by the Association;

(12) Costs and expenses for which the Association is obligated
under any encroachment agreement or other agreement with the City or
other Governmental Entity;

(13) Financial obligations of the Association or financial
obligations or Members with respect to which the Association has
responsibility for collection and payment;

(14) Expenses incurred by the Association in performing its
functions and providing services, including operating, management,
enforcement and administrative expenses; and
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(15) Expenses agreed by the Members to be Common Expenses
of the Association.

(18) . Expenses and utility charged by Progress Energy for
parking lot lights.
(i) “Declarant” is defined as MGA Properties, Inc. its successors and
assigns.
(k)  “Declarant Annexation Date” is defined as the last date and time on
which the Declarant has the right to annex real property to this Declaration
without the consent or joinder of any Person other than the City, which
date is 5:00 p.m on the date that is seven (7) years following the date of
the recording of this Declaration). The timeliness of an Annexation
Declaration is determined by the date of its recordation as stamped by the
Registry notwithstanding its date of execution.
()} “Declarant Control Period” is defined as any period of Declarant
control of the Association, as provided in 47F-3-103(d) of the Act and
established in this Declaration (which may include a vote allocation that
gives Declarant, by itself, sufficient voting power to elect members of the
Board).
(m) “Declaration” is defined as the document, however denominated,
which contains this Article, together with all exhibits and amendments to
the document,
(n)  ‘“Fiscal Year" is defined as the calendar year until such time as the
Board, by appropriate resolution, establishes a different Fiscal Year for the
Association.
(0)  "Governing Documents" is defined as all of the following: this
Declaration; the Articles of Incorporation and Bylaws of the Association;
architectural guidelines and bulletins and rules and regulations of the
Association; Annexation declarations; and other declarations of restrictive
or protective covenants applicable to the Properties; and all Sub-
Association documents (with respect to those portions of the Properties
subject to such Sub-Association documents), as the same may be
amended, restated or supplemented from time to time.

(P)  “Governmental Entity” is defined as the Town of Richlands, the
County of Onslow, North Carolina, the State of North Carolina, the United
States of America and all other governmental entities and quasi-
governmental entities that have jurisdiction over the Properties or any part
thereof, and all applicable departments and agencies of any of them,
whichever Governmental Entity or entities is/are applicable.

(@)  “Include” or “Including” is defined as being inclusive of, but not
limited to, the particular matter described, unless otherwise clearly obvious
from the context.

(n “Lot" is defined as any numbered or lettered portion of the
Properties, together with any improvements thereon, which is shown upon
any recorded plat of any part or all of the Properties, and which is not any
of the following: dedicated street rights-of-way; Common Area; Open
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Space owned in fee simple by the Association; greenway or park lands
owned in fee simple by the City.

(s)  "Maintain”, “Maintenance", "Maintaining”, or any similar term used
herein is defined to include any one or more of the following, as the
context requires: acquisition, purchase, construction, re-construction,
installation, maintenance, inspection, examination, upkeep, cleaning,
renewal, alteration, repair, replacement, repainting, remodeling,
restoration, removal, improvement, administration, operation, use,
planting, mowing, cutting, trimming, pruning, fertilizing, watering and
preservation. Provided, however, this definition is not applicable to
Section 8 of Part A of this Article.

L\ “Member” is defined as each Person who or which hold
membership in the Association.

(u)  "Mortgagee” is defined as the beneficiary or payee under any
mortgage or deed of trust, and the terms mortgage and deed of trust are
deemed to refer to both mortgages and deeds of trust.

(v)  "Open Space” is defined as open space areas shown on
preliminary subdivision plans filed with the City and delineated on any
recorded plat of the Properties or by the conditional use zoning of the
Properties for the perpetual benefit of the Owners.

(w)  "Operation Deficit” is defined as the difference between the total
amount of the annual assessments for a Fiscal Year levied on all Lots and
the amount of actual expenditures by the Association during the Fiscal
Year for Common Expenses, including funding reserves, but excluding (i)
amounts levied against a Lot, but which are not paid, and (ii) special
assessments for capital improvements.

(x) “Owner” is defined as the record Owner, whether one or more
Persons, of fee simple title to any Lot, and shall include Declarant as to
any Lot owned by Declarant. “Owner” shall not include any Person who
holds an interest in a Lot merely as security for the performance of an
obligation or as a tenant.

(y)  “Person”is defined to include any natural person, corporation,
business trust, estate, trust, partnership, limited liability company,
association, joint venture, Governmental Entity (including the City and/or
Township), or other entity.

(z)  "Properties” is defined as all of the real property subject to any part
or all of the terms of this Declaration.

(aa) “"Registry” is defined as the office of the Register of Deeds (or any
successor office under applicable law) for the North Carolina County or
Counties in which deeds, plats, easements, mortgages and deeds of trust
for the Properties are recorded. All references herein recording or to any
requirement to record a document or plat refer to recording in the Registry
of the County or Counties in which the applicable portion of the Properties
is situated.
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Section 2. Applicability. The Properties, this Declaration and the other

Governing Documents are subject to the ordinances, regulations, and
rules of Government Entities, and shalil be construed in accordance
therewith.

Section 3. Conflicts.

(a) Some or all of the Properties may be subject to the provisions of
the Act. To the extent that Properties are subject to the Act, the provisions
of the Act control over any inconsistent provisions of this Declaration, any
Annexation Declaration or any other Governing Documents.

(b)  The provisions of the Code control over any inconsistent provisions
of this Declaration, any Annexation Declaration or any other Governing
Documents. As applicable provisions of the Code are amended,
modified, revised, deleted, or moved to different sections, this Declaration
and all Annexation Declarations are deemed to be revised so as to
conform to the provisions of the Code as they exist from time to time and
are applicable to the Properties or any part thereof. Provided, however,
any provision of this Declaration or any Annexation Declaration that is
more restrictive than an applicable provision of the Code (for example, a
building setback distance required by this Declaration or an Annexation
Declaration that is greater than that required by the Code) is not an
inconsistent provision of this Declaration unless the Code specifically
provides otherwise, and is not deemed revised to conform to the Code.

{c)  The provisions of this Article control over any inconsistent
provisions of any other portion of this Declaration, any Annexation
Declaration or any other Governing Documents.

(d)  The provisions of this Declaration control over any inconsistent

provisions of any other Governing Documents, except as to matters of
compliance with the North Carolina Nonprofit Corporation Act, in which
event the Articles shall control.

Section 4. Amendment of Declaration. Amendments to this Declaration are

valid from the later of the time of recording in the Registry or such later
date specified in the amendment

Section 5. Assessments.

Book: 3702 Page: 617

(a) Obligations for Assessments. Each Owner, by execution of this
Declaration or by acceptance of a deed or other instrument conveying title
to a Lot, whether or not it shall be so expressed therein, is deemed to
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consent and agree to pay to the Association or to any Person who may be
designated by the Association to collect such monies, all assessments
and other charges required by this Declaration, including the following:

(1) annual assessments; (2) working capital assessments; (3) special
assessments; (4) fines for violations of the provisions of this Declaration or
other Governing Documents or assessments levied against Owners for
misuse and damage to the Common Areas by the Owners or their family
members, tenants, agents, contractors and guests; (5) individual
assessments for any expenses under the Code or this Declaration which
the Association becomes obligated to pay and pays on behalf of an
Owner; (6) late payments charges, interest on unpaid assessments, costs
of collection, including without limitations, court costs, service charges,
and attorney's fees as provided in the Act, and charges for dishonored
checks; all as established by the Board from time to time; and (7) all other
assessments and charges imposed or allowed to be imposed by this
Declaration. The Association at all times has the right to include as part
of the assessments or other charges applicable to the Properties and the
Owners thereof such amounts as are required to pay all Common
Expenses and all financial obligations of the Association legally imposed
either (j) directly on the Association, or (i) indirectly on the Association by
imposition of the financial abligation on some or all of the Owners, with the
Association having responsibility for collection and payment to the City.

(b) Purpose of Assessments. The annual assessment primarily is for the
purpose of funding the Common Expenses of the Association, including
monies allocated for reserve funds, for the Fiscal Year to which it applies
and in accordance with the budget for that Fiscal Year adopted by the
Association, although such assessments may be used for Payment of any
Common Expenses as determined by the Board. All budgets of the
Association shall be proposed in good faith and with the intent to cover all
reasonably necessary Common Expenses for the applicable Fiscal Year
of the Association, including monies allocated for reserve funds.

(c) Budgets; Amount of Assessments. The Association is at all times
empowered to levy assessments against the Lots and thé Owners of the
Lots within the Properties for the payment of Common Expenses.
Notwithstanding the foregoing, for calendar year 2011, the annual
assessment per Lot is $900.00 (nine hundred dollars) per year or
$75.00 (seventy-five dollars) per month. The “Maximum Annual
Assessment” for each subsequent Fiscal Year for purposes of voting
percentages to ratify the budget is 110% of the amount of the annual
assessment for the immediately preceding Fiscal Year.

The Board of Directors shall adopt a proposed budget for the Association at least
annually. Within thirty (30) days after the adoption of the proposed budget, the
Board of Directors shall send a copy of the proposed budget to the Members and
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shall give written notice to the Members of a meeting of the Members to consider
ratification of the budget, such meeting to be held not sconer than ten (10) days
nor more than sixty (60) days after the mailing of such notice. Such meeting
may, but need not be, combined with the annual meeting of the Members. There
shall be no requirement that a quorum be present to vote on ratification of the
budget (although a quorum must be present to vote on other matters.) The
budget shall be deemed ratified unless at that meeting Members having a
majority of the votes of the entire membership vote to reject the budget; provided,
however, if the budget provides for an annual assessment per Lot not in excess
of the Maximum Annual Assessment in effect for that Fiscal Year of the
Association, such budget shall be deemed ratified unless Members having at
least eighty (80%) percent of the votes of the entire membership vote to reject
the budget. If any proposed budget is rejected by the Members, the budget last
ratified by the Members shall be continued until such time as the Members ratify
a subsequent budget proposed by the Board. The provisions of this subsection
shall not apply to, nor shall they be a limitation upon, any change in the annual
assessment or the Maximum Annual Assessment incident to a merger or
consolidation as provided in G.S. 47F-2-121 of the Act. All assessments and
their charges shall be established and collected as provided in this

Declaration. All assessments and other charges remaining unpaid for thirty (30)
days or longer, together with late charges, interest and the costs of collection
thereof, including attorney’s fees, shall be in charge on the Owner's Lot as
provided in G.S. 47F-3-116 of the Act and, upon filing of a claim of lien in the
office of the clerk of superior court of the county in which the Lot is located in the
manner provided in G.S. 47F-3-116(g), shall be a continuing lien up the Lot
against which such assessment is made until paid in full. The lien may be
foreclosed by the Association in any manner permitted under the Act or by law.
When the halder of a first martgage or first deed of trust of record or other
purchaser of a Lot who obtains title to the Lot as a result of a foreclosure of a first
mortgage or first deed of trust, such purchaser and its heirs, successors, and
assigns shall not be liable for the assessments and other charges against such
Lot which became due prior to the acquisition of title to such Lot by such
purchaser. Each assessment and other charges due hereunder, together with
late charges, interest, the costs of collection thereof, including attorney's fees,
shall also be the personal obligation or corporate obligation of each Person who
was Owner of the Lot at the time when the assessment or other charge first
became due and payable and may be collected by appropriate action at law.

If more than one Person held an ownership interest in the Lot at the time the
assessment or other charge first became due, then each Person shall be both
jointly and severally liable. An Owner's personal obligation for payment of such
assessments and other charges shall not become the obligation of a subsequent
owner unless expressly assumed by the subsequent Owner, although the lien
shall continue against the Lot until the amounts due are paid.

(e) Classes of Membership. This Declaration may allow different classes
of membership in the Association and may allow different levels of annual
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assessments and other assessments to be imposed for different classes
of membership.

(f) Declarant’'s Obligation to Fund Deficits; Assessment Credit. During
the Declarant Control Period, Declarant shall be obligated to fund any
Operating Deficit. Declarant, at its option, may fund the Operating Deficit
by any one or more of the following means:

(i) payment to the Association; {ii) payment directly to a person or entity
providing the services or materials to the Association, or (iii) providing,
directly or indirectly, to or for the Association, services or materials related
to Common Expenses (the value of which shall be determined by the
Board in its reasonable discretion, giving due consideration to what the fair
market value of such services or materials would be if they had been
furnished by a Person other that Declarant).Declarant's obligation to fund
Operating Deficits may be enforced against the Declarant and collected by
the Association in the same manner as enforcement and collection of
assessments applicable to the other Owners. After the end of the
Declarant Control Period, the Declarant, at its sole option, may receive an
assessment credit toward payment of annual assessments due and
payable by Declarant thereafter for Lots owned by Declarant, in an
amount equal to aggregate of the Operating Deficits paid by the Declarant
as provided herein. Declarant may not be charged or collect interest or
any other charge or fee on any monies paid by the Declarant, for
Operating Deficits. As determined by Declarant, the assessment credit
may be applied to payment of all annual assessments due from Declarant
after the end of the Declarant Control Period until it has been credited in
full.

(g) Certificate of Payment. The Association shall, within ten (10)
business days after receipt of a written request from an Owner or the
Owner's authorized agent, and for such reasonable charge as the Board
may determine, furnish a certificate signed by an Officer of the
Association, or by a Person or employee of any Person employed by the
Association and to whom the Association has delegated the authority to
issue such certificates, setting forth whether the assessments and other
charges against a specified Lot have been paid. If such certificate states
that an assessment has been paid, such certificate shall be conclusive
evidence of payment and is binding on the Association, the Board, and
every Owner.

Section 6. Membership and Governance.
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(@) Membership. The Declarant and every Owner within the Properties
shall be a Member of the Association, and by execution of this Declaration
or by acceptance of a deed conveying to such Owner title to any Lot, each
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